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BOOK REVIEWS 

Conservation of Water by Storage. By George Fillmore Swain, 
Professor of Civil Engineering in Harvard University. Yale 
University Press, New Haven, Conn. 1915. pp. xx, 384. 

There has never been published a more sane, illuminating or 
comprehensive presentation of the conservation problem, as 
applied to water power and water storage, than that of Professor 
Swain in his "Conservation of Water by Storage," just issued 
from the Yale University Press. While not beyond the range 
of the student class before whom these lectures were delivered, 1 
they are a rich mine of information for the expert, whether he 
be engineer or lawyer; and they are for the layman as well. 
Though adapted to all classes of readers, it should be a text book 
in a course of instruction prescribed for every legislator and 
administrative official, not only of the federal government but of 
each of the state governments. Moreover, the mental attitude 
toward the subject of conservation, of those in public life to 
whom such a course ought to be prescribed, should be changed 
from the now too prevalent spirit of wrangling and indulgence 
in mere complaint of this or that statute, or of this or that theory 
of legislation, to an appreciation of the necessity of constructive, 
remedial measures. They should heed Bacon's motto, adopted 
by Professor Swain: 

"Read not to contradict and confute, nor to believe and 
take for granted, nor to find talk and discourse, but to 
weigh and consider." 

The present stagnation in water-power development in this 
country is met for the most part merely by outbursts of com- 
plaints, — complaints, on the one hand, because of the universally 
recognized fact that the present Federal Dam Acts are, as Pro- 
fessor Swain points out, "the great stumbling block" to water- 
power conservation in the United States, and, on the other hand, 
the captious complaints and misleading criticisms by pseudo- 
conservationists of any remedy, the proposal of which has some 
measure of regard for constitutional and business considerations. 
The present extravagant waste of water resources, perpetuated 

1 This book comprises addresses delivered in the Chester S. Lyman Lec- 
ture Series before the Sheffield Scientific School of Yale University. 
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by the obstructionist tactics of those who, in discussing remedies, 
confound conservation with confiscation, reminds one of Mark 
Twain's saying about the weather: "We all complain about the 
weather, but nothing is done." 

The first five chapters of this book are addressed, not only to 
the engineer, but primarily to the lawyer and the legislator. They 
deal with the subject of conservation of water powers, as affected 
by present and proposed legislation, federal and state. Conser- 
vation is aptly defined as "wise use and the avoidance of waste." 
With respect to water power, waste is demonstrated to mean non- 
use. Use, then, is of the essence of conservation. The respective 
rights of the individual riparian owners, of the states and of the 
federal government, are clearly distinguished. The federal 
power is a limited delegated power solely to protect commerce, 
that is, navigation ; all other rights remaining in the states or in 
the citizens thereof, according to the property law of the respec- 
tive states. The ultra-federal-control view is shown to be without 
authority and to be based upon no right, except that of legislative 
brute force ; which is, as Professor Swain says, the might of the 
bandit extorting "tribute as the price of life." So it is, when the 
Congress witholds its consent to the construction of a power 
dam for any purpose or under any restriction or condition other 
than that which is necessary to protect navigation. 

After discussing other legislative water-power problems, Pro- 
fessor Swain treats (Chapter V) of water powers on the public 
domain and of the present legislative obstacles to the conserva- 
tion of such water powers. In this phase of the subject he 
assumes, as some of the authorities whom he cites have too much 
assumed, that public-domain water powers are within states recog- 
nizing the law of riparian rights. So far as such assumption is 
justified, the conclusions stated are correct; for, in such cases, 
the federal government would hold the position and rights of a 
riparian owner at common law and could deal with such rights 
as such riparian owner, in addition to exercising also its sov- 
ereign right of control of navigation. But in the states where 
most of the public domain is situated, the riparian common law 
rights are not a part of the property law of the state. On the 
contrary, rights of use are there governed by the law of state 
ownership or of state control. No greater or different right 
would belong to the federal government because it owned a 
riparian tract than would belong to any other riparian owner in 
the state in question. Where no riparian-right law existed, the 
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right of the federal government would be confined to its limited 
power of protection of navigation. For these reasons, it seems 
rightly claimed that the pending federal measure for the control 
of water powers upon the public domain encroaches, in most 
instances of its application, upon the rights of the states. The 
latter, therefore, protest, not only through their representatives 
in Congress 2 but also through their legislatures. 3 

The more technical aspects of water conservation by storage, 
presented in the remaining chapters, are treated primarily from 
the viewpoint of the engineer but in a manner intelligible to the 
non-expert. Regularity of stream flow may be promoted by sur- 
face reservoirs and by forestry and tillage. Here conservation 
means the saving from waste caused not only by excess runoff 
but also by damage from floods. 

Copious appendices contain reference matter which has been 
selected with great care ; and there is added a list of bibliographi- 
cal references for each chapter, useful for those who wish to 
pursue the subject further. The book is richly illustrated and its 
typographical excellence is deserved by the exceptionally attrac- 
tive and admirable presentation by the author of its subject 
matter. 

Rome G. Brown. 

Minneapolis, Minn. 

Railroad Rate Regulation. By Bruce Wyman. Published by 
Baker, Voorhis & Co., New York City. 1915. pp. XCVI, 1210. 

This book is a second edition of a work by Professor Joseph 
H. Beale and the present author which appeared in 1906. Since 
that time there has been a very great development in the law on 
this subject, due to both legislation and judicial decision. Much 
of the present work is based upon the opinions of the Interstate 
Commerce Commission during the last eight years. A great deal 
of this book therefore, though it purports to be but a second 
edition of an earlier work, is entirely new. 

Appreciating the fact that, in order to evaluate former decisions 
and rulings, it is necessary for a lawyer to have clearly in mind 

* See Minority Report from Committee on Public Lands, February 2, 
1915, accompanying H. R. 16673 — Report 898, Part 2 — 63d Congress, 3d 
Session. 

8 See recent memorial to the Congress by Colorado State Legislature 
against H. R. 16673, the Public Domain Water-Power Leasing Bill, 
proposed by the Secretary of the Interior. 



